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APPLICANTS: AmiW etal. CONFIRMATION NO.: 3281 

SERIAL NO.: 10/022,481 GROUP NO.: 1641 

FILED: December 18, 2001 EXAMINER: LongV.Le 

TITLE: FREE ANALYTE DETECTION SYSTEM 

Mail Stop Petition 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

PETITION UNDER 37 C.F.R. § 1.182 

Applicants hereby petition the Director of the United States Patent and Trademark Office 
("USPTO") under 37 C.F.R. § 1.182 to consider the Office action dated December 15, 2004, as a 
non-final Office action, to enter and consider the Amendment and Response filed on April 15, 
2005, as a timely-filed response after non-final rejection in the above-identified patent 
application, and to withdraw the untimely issued Advisory Action of July 13, 2005. 

The Director is authorized to charge the petition fee as set forth in 37 C.F.R. § 1.17(f) to 
Deposit Account No. 50-1721. Applicants believe that no additional fee is required for 
consideration of this petition. However, if Applicants' belief is incorrect, the Director also is 
authorized to charge any additional fee to Deposit Account No. 50-1721. 

The Office action dated December 15, 2004, was marked as a non-final Office action on 

its cover sheet. However, the last page of the Office action indicated that the Office action was 

final. The Image File Wrapper of the USPTO's publicly-available on-line database. Patent 

Application Information Retrieval (PAIR), indicated on April 15, 2(X)5, that the Office action 

dated December 15, 2004, was a non-final rejection. However, the Transaction History of PAIR 

indicated that a final rejection was mailed on December 15, 2(X)5. 
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Applicants timely filed an Amendment and Response on April 15, 2005, together with a 
petition and fee for a one-month extension of time for response up to and including April 15, 
2005. As a precautionary measure, the Amendment and Response was sent to Mail Stop AF on 
April 15, 2005, for expedited processing. 

According to publicly available records in PAIR on July 1, 2005, the Amendment and 
Response filed on April 15, 2005, was scanned into the file and shown in the Image File 
Wrapper as an Amendment After Non-Final Rejection. On July 1, 2005, the Transaction History 
did not show the filing of the Amendment and Response of April 15, 2005. Copies of the 
content of the Image File Wrapper and the Transaction History printed from PAIR on July 1, 
2005, are attached herewith as Exhibit A. 

Examiner Deborah Davis acknowledged during a telephonic interview with the 
undersigned on July 1, 2005, that she was not aware that a response to the Office action of 
December 15, 2004, was filed. Supervisory Examiner Long Le acknowledged during a 
telephonic interview on July 1, 2005, that his review of the USPTO database did not indicate that 
the Amendment and Response filed on April 15, 2005, had been entered and considered. A copy 
of Examiner Long Le's summary of the interview is attached herewith as Exhibit B. 

Following the telephonic interview, the Amendment and Response filed on April 15, 
2005, was forwarded by the USPTO to the Examiner on July 1, 2005, as indicated on July 19, 
2005, in the Transaction History of PAIR, a copy of which is enclosed as Exhibit C. After 
Examiner Davis and Examiner Le were notified by the undersigned that an Amendment and 
Response was filed on April 15, 2005, an Advisory Action was mailed from the USPTO on July 
13, 2005, more than six months after the mailing date of the December 15, 2004, Office action 
and almost three months after the Amendment and Response to the December 15, 2004, Office 
action was filed by Applicants. 

The Manual of Patent Examining Procedure (MPEP) states that "[r]eplies after final 
should be processed and considered promptly by all Office personnel." MPEP § 706.07 (f)(K). 
The facts here indicate that the USPTO did not process and consider promptly the Amendment 
and Response filed on April 15, 2005. Instead, as indicated in PAIR on July 1, 2005, the 
Amendment and Response was processed as a reply after non-final rejection. After the inquiry 
by the undersigned, an Advisory Action was mailed on July 13, 2005. 
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Furthermore, Applicants submit that regardless of the status of the Office action of 
December 15, 2004, by filing the Amendment and Response on April 15, 2005, with proper 
extension fees. Applicants have prosecuted the application within the statutory required time 
period set forth in 35 U.S.C. § 133. Applicants have paid-in-full the filing fee for a utility 
application under 37 C.F.R. § 1.51 and § 1.16 and are entitled to timely examination and 
consideration of their application. The failure of the USPTO to process and consider promptly 
Applicants* response timely filed on April 15, 2005, is through no fault of the Applicants. The 
USPTO' s confusing identification of the status of the December 15, 2004, Office action and 
delayed examination and issuance of an Advisory Action in this patent application diminishes 
the value of Applicants' filing fee if Applicants are required to file a petition to revive this 
application for alleged failure to take action under 37 C.F.R. § 1.1 13(c) or § 1.1 14. 

Accordingly, Applicants respectfully request that the Director of the USPTO grant the 
Petition under 37 C.F.R. § 1.182 to make the Office action of December 15, 2005, non-final as 
indicated on its cover sheet, consider and enter the Amendment and Response filed on April 15, 
2005, as a timely-filed response after non-final rejection as indicated in PAIR, and withdraw the 
Advisory Action mailed on July 13, 2005. 

If there are any questions with respect to this Petition, the USPTO is welcomed to contact 
the undersigned agent. 



Date: July 19, 2005 
Reg. No. 51,551 




Tel. No.: (617) 261-3198 
Fax No.: (617) 261-3175 
Customer Number: 022832 



Fangli Chen, Ph.D. 
Agent for Applicants 

Kirkpatrick & Lockhart Nicholson Graham LLP 
75 State Street 

Boston, Massachusetts 02109 
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allowable'is available, a summary thereof nr ust be attached.) 

THE FORMAL WRITTEN REPLY TO THE LAST OFFICE ACTION MUST INCLUDE THE SUBSTANCE OF THE 
INTERVIEW (See MPEP Section 713.04 . If a njply to the last Office action has already been filed, APPLICANT IS 
GIVEN ONE MONTH FROM THIS INTER /I EW DATE, OR THE MAIUNG DATE OF THIS INTERVIEW SUMMARY 
FORM. WICHEVER IS LATER, TO FILE y . .STATEMENT OF THE SUBSTANCE OF THE II^RVIEW. See 
Summary of Record of Intennew requirem srts on reverse side or on attached sheet. 



Examiner Note: You must sign this form unk ss it is an . 
Attachment to a signed Office action. 



Examiner's signature, if required 
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Snmmar r i if Record of Interview Requirements 

appli^tlon whether or not an agreement with the examiner was shed at the intennew. 

Title 37 Co. Ii3 jf Federal Regulations (CFR) § 1.133 Interviews 
Paraaraph (b) 

37t:|=1t§1^ Business to betransacted in writing. ^ , ^ .♦.u q *-«*»nH 

aJifiSteSe^ oX^mise, stIpiriaHon. or understanding In ralatio i ti • which *ere Is disagreement or doutrt. 

The action of the Patent and Trademark Offic » cannot be based exclusively on the written record In the Office if that record is Itself 
incomplete mro^^^^^^^^^ 

the examiner indlcT^^^^^ she will do^^o. It Is the ex. rn ne?s responsibility to see that such a record is made and to correct material Inaccuracies 

Which ^-^^^V^^^^^^^^ . , each lnter^.ew held where a matt, of ^^^^^^.'^^^^^ 

interview bv checking the appropriate boxes and filling n\^e blanks. Discussions regarding only procedural matters, direct^ solely to restnction 

r J^uTem^te f^^^^ is other^l; e provided for In Section 81Z01 of the Manual of 

o!3 typographical errors or unreadable script In Office s :lt>ns or he like, are excluded from the mtervlew recordalion procedures below. Where the 
s^S^ an interview is completely recorded in an :x ^miners Amendment, no separate Interview Summaiy Reco^^^^^ 

The Interview Summ»y Form shall be given in appropriate Paper No., placed In the nght hand portion of the file, and listed on the 
-Contents- section of the file wrapper. In a personal Inl sr> lew. a duplicate of the Form Is given to the applicant {or attorney or agent) at the 
cSSS^ c^e inteni^ l^m^^^^ of a telephone 3r .ldeo.:onference Interview, the copy Is mailed to the applicants correspondence address 
^th«-^m ^ Jfor to the next officii communlcSaon. If ac ditional correspondence from the examiner is r^t likely before an allowance or if other 
circumstances dictate, the Form should be mailed pron pi y after the interview rather than with the next official communication. 

The Form provides for recordation of the fdl< \ving information: 
_ Application Number (Series Code and S' 4ii d Number) 

- Name of applicant 
> Name of examiner 

- Date of Interview 

- Type of interview (telephonic, video-coni sriince, or personal) 

- Name of psrtidpant{s} (applicant, attonn y >r agent, examiner, other PTO personnel, etc.) 
« An indication whether or not an exhibit vi as shown or a demonstration conducted 

- An identification of the specific prior art (isiaissed ^ u 
_ An indication whether an agreemenl wa? ri whed and If so, a description of the general nature of the agreement (may be by 

attachment of a copy of amendments or slidms agreed as being dlowable). Note: Agreement as to allowability Is tentative and does 
not restrict further action by the examine • ti i the contrary. 

- The signature of the examiner who cont jc ted the interview fif Form is not an attachment to a signed Office action) 

It is desirable that me examiner orally remin I Cie applicant of his or her obligation to record the substance of the interview of each case. It 
should be noted, however, that the interview Summff ■ Farm wl« not normally be considered a complete and proper recordaUon of the irrtervlew 
unless It includes, or is supplemented by the applicant oi the examiner to indude. all of the wlicaWe items required below concerning the 
substance of the Interview. 

A complete and proper recordation of the si bs lance of any interview should include at least the following applicable Items: 

1 ) A bri^ description of the nature of any e> -.il lit shovim or any demonstration conducted, 

2) an identification of the claims discussed, 

3) an identification of the specific prior art discjssed. . . ^ , ^ ^ -k^ 

4) an identificalion of the principal proposec amendments of a substantive nature discussed, unless these are already descnbed on the 
Interview Summary Form completed by t le Examiner, 

5) a brief identification of tiie general thrust 3f iie principal arguments presented to the examiner , 

(The identification of arguments ne» d lot be lengthy or elaborate. A verbatim or highly detailed description of the arguments is not 
required The identification of the c guments Is suffldenl if the general nature or thrust of the principal arguments made to the 
examiner can be understood In the :o itext of the application file. Of course, the applicant may desire to emphasize and fully 
describe those arguments which h« a she feels were or might be persuasive to the examiner.) 
- 6) a general indication of any other pertiner t r latters discussed, and , , ^ u 

7) if appropriate, the general results or outc :nie of the interview unless already described In the Interview Summary Form completed by 
the examiner. 

Examiners are expected to carefully review th s applbanf s record of the substance of an interview. If the record is not complete and 
accurate, the examiner will give the applicant an exte \d able one month time period to con^ect the record. 

Examiner to Check for Accuracy 

If the claims are allowable for other reason i c f record, the examiner should send a letter setting forth the examiner's version of Ihe 
statement attributed to him or her. If the record Is co npleto and accurate, the examiner should place tt>e indication. "Interview Record OK on the 
paper recording the substance of ttie Interview along wl h the date and the examiner's initials. 
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Continuation of Substance of Interview Inclu ling description of the general nature of what was agreed to if an 
agreement was . reached, or any other commi ns: The attorney called to clarify the status, of the case because the 
record is unclear. The office action dated 12 'li>/04 v/as made final, but the cover sheet was marked as non-final. An 
amendment has been submitted on 04/15/05 as a response after final. The response has been scanned in the IFW, 
however. Palm transaction has not been pro< «3ijsed. Suggested Applicant that she should not wait for an advisory 
action and that an RCE should be filed. The ej> aminer indicated that the RCE will be entered since the office has not 
entered/responded to Applicant's after final n isponse within proper time period . 
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